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The object of the advocate is to reach the highest emi- 
nence of his profession. The qualities that go to 
make up his success cannot be learned from ordinary 
law text books; they come to him who flirts with human 
nature, who communes with the great exemplars of 
the legal profession. To assist the practicing lawyer 
in this difficult art is the purpose of this volume. 
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Deposition of a “Practicing Lawyer” On Behalf 
of this Work 


Q. What pleading gives you the most trouble? 


A. My declaration, of course. 

. How often have you been thrown out of court or limited in 
your recovery or greatly delayed in the hearing of your case by un- 
fortunate errors in your petition? 

A. Nota few times, I am sorry to say. 


©. Did you know that there was a work that would have saved 
you these mistakes ? 


A. No; what book is it? I should certainly like to have it. 

©. That book is Gregory's Common Law Declarations, con- 
taining 109 complete forms ior beginning an action at law and cover- 
ing fully every point from parties to the prayer for relief. Don’t you 
think such a book would be useful to you? 

A. 1 think it would be absolutely necessary, provided I could 
rely on each form. 

Q. Every form in this work is sanctioned by several authorities 
cited in a note thereto. Is this sufficient? 

A. Certainly. And you may send mea copy of this work with bill 
therefor by the first mail out of St. Louis. 
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DEFINITE PROGRESS TOWARD REFORM 
IN PROCEDURE. 


That the procedure of the law must be 
amended so as to eliminate useless tech- 
nicalities of pleading and evidence inher- 
ited from a less progressive age is now 
very generally admitted by lawyers. And 
it is not denied that, with the co-operation 
of President Taft, definite progress has 
been made within the last few years to lib- 
eralize the rules of practice. , 

At the recent meeting of the American 
Bar Association, in Boston, the sentiment 
was strong and enthusiastic for this par- 
ticular reform and the committee’s report 
on this subject, now published, is sur- 
prising in the extreme to which even con- 
servative lawyers are ready to go to re- 
lease the law from the burdens of purely 
procedural obstacles. 

But the difficulty hitherto has been to 
find a proper opening to inaugurate the re- 
form under conditions that would assure 
its adoption and success, That opportunity 
has occurred in the bill passed by the last 
Congress at the request of the President, 
giving to the Supreme Court of the United 
States power to revise the equity rules for 
the federal courts. The present idea of 
the Committee of the American Bar Asso- 


ciation is to have Congress enlarge the. 


scope of this investigation to include both 
law and equity rules so that the Supreme 
Court shall have opportunity to draft an 
ideal code of pleading and procedure for 
the federal courts that will eliminate all 
useless technicalities and delays and_be- 
come an ideal code for every state in the 
Union. 

The Supreme Court has entered upon 
its task with great earnestness and has 
commissioned Justice Lurton, of the sub- 
committee, having the matter in charge, to 
visit England and make a full investiga- 
tion of the workings of the new Judicature 
Act of that country. Moreover, a large 





committee of representative lawyers has 
been summoned from each federal circuit 
to convene in Washington, in October of 
this year to confer with the committee in 
drafting the new rules. . 

In view of this splendid opportunity for 
reform, the American Bar Association has 
decided through its committee on Reform 
in Procedure, to co-operate with the efforts 
of the Supreme Court to draft the rules of 
equity and to press the reform through 
this channel until ultimate success is almost 
certain to be reached. 

Every member of the bar should direct 
his attention to the subject of procedure to 
the end that this great reform, which is 
now emerging from the realm of academic 
discussion, shall not be the work of one 
man as in the case of the change from 
common law to code pleading, but shail 
represent the thoughtful convictions and 
common sense of the entire legal profes- 
sion. And the committee of the Supreme 
Court having in charge the revision of the 
equity fules, probably with this idea in 
mind, invites the co-operation of all law- 
yers through the committees appointed in 
the various federal circuit. Following is 
the letter that has been sent out by the 
Supreme Court Committee; 

“Washington, D, C., June 9, 19rt. 

“The Supreme Court of the United States 
desires to consider the subject of revising 
the equity rules, and in connection with that 
subject the reformation of pleading and 
practice in equity cases in the courts of the 
United States, to the extent that that mat- 
ter is subject to the court’s authority under 
sections 913 and g17 of the Revised Stat- 
utes of the United States. The court, 
therefore, prior to its adjournment for the 
term, appointed a committee from among 
its membership with directions to consider 
and report such changes as the committee 
may conclude would, if adopted, tend to 
the simplification of pleading and practice 
and the correction of any unnecessary de- 
lay or unreasonable cost resulting from 
practices under the rules as they now exist. 

“The committee thus appointed is advised 
that the subject-matter which it is appointed 
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to consider has been for some time under 
investigation by a committee of the Amer- 
ican Bar Association, and, of course, it will 
gladly receive and consider any definite 
suggestion which that committee may deem 
it proper to make as the result of its work. 

“Desiring, however, before it makes its 
report to the court, to have the benefit of 
every possible suggestion from all sources, 
the committee appointed by the court earn- 
estly requests the co-operation of the sev- 
eral Circuit Courts of Appeal of the United 
States. 
that each of those courts appoint a com- 


To this end it ventures to suggest 


mittee of at least three from their re- 
spective bars to prepare and suggest such 
changes in pleading and practice in equity 
in the courts of the United States as such 
committee may deem it would be wise to 
adopt, and when the changes are put into 
definite shape, to file the same with the 
secretary of this.committee at the earliest 
possible moment, certainly on or before the 
1st day of November next. 

“While not desiring to exclude any defi- 
nite suggestion from any judge or from any 
member of the bar, the committee hopes, 
in order to avoid complexity, that any sug- 
gestion which it is thought best to make 
may be forwarded through the instrumen- 
tality of the committee of the bar to be 
appointed by the respective Circuit Courts 
of Appeal, as above requested. 

Epwarp D. Wurre, 
Horace H. Lurron, 
Wits VAN DEVANTER.” 

The secretary of the Supreme Court 
Committee is Mr. Wm. J. Hughes, who 
will keep the records of the greatest com- 
mission on reform in procedure since the 
days of David Dudley Field. The Amer- 
ican Bar Association is wise in directing 
its proposition for reform in procedure 
through the channel that has been so oppor- 
tunely opened. 

We shall follow this reform closely and 
shall keep our readers informed promptly 
‘We should 


also be glad to receive suggestions which 


of every development therein. 


are calculated to assist the committee in 


their deliberations. 





NOTES OF IMPORTANT DECISIONS 

STATUTORY CONSTRUCTION—ENJOIN- 
ING ENFORCEMENT OF STATE STATUTE 
BY ORDER OF THREE FEDERAL JUDGES. 
—The act of June 8th, 1910, which prohibits 
the granting of any interlocutory injunction 
suspending or restraining the enforcement, 
operation or execution of any state statute by 
restraining the action of any state officer by 
a single federal judge has been recently con- 
strued in Ex parte Metropolitan Water Co. 
of West Virginia, 31 Sup. Ct. 600. 

District Judge McPherson was applied to, to 
enjoin wwe enforcement of a Kansas statute on 
the ground of its unconstitutionality, and, being 
of opinion that the statute was not unconstitu- 
tional, he held that he could, without calling to 
his assistance two other judges, deny, though 
without such assistance he could not grant, any 
interlocutory injunction. 

The applicant for injunction asked for man- 
damus to compel him to call to his assistance 
two other judges, upon the ground that the 
single judge had no jurisdiction to pass on the 
question of the granting or not granting the in- 
terlocutory injunction, but the direction of 
the statute was mandatory for him to call to 
his assistance two other judges, a majority of 
the three being alone authorized either to 
grant or deny such injunction. 

The mandamus was made absolute, the Chief 
Justice speaking for the entire court. 

The principal ground of the opinion for this 
conclusion is, that there is given a right of 
appeal directly to the supreme court from any 
order, by a majority of the three judges, either 
granting or denying an interlocutory injunc- 
tion, while from an order by the judge applied 
to denying such injunction there is no provi- 
sion for such an appeal. 

The construction by the chief justice seems 
to us in clear conformity with the manifest 
purposes of the Act of Congress, i. e., to take 
away from a single judge any jurisdiction to 
determine any question as to the enforceability 
of such a statute and to prevent him from 
standing in the way of a speedy determination 
by the supreme court of the merits of any 
application for any such injunction. 

To allow a single judge to refuse an inter- 
locutory injunction in an action where a per- 
manent injunction and other relief were pray- 
ed, and for it to be eventually determined, pos- 
sibly by the judge who first denied interlocu- 
tory injunction, that the injunction should have 
been granted, would keep questions, which 


Congress intended should be setled in limine, 
in abeyance. 

Judge McPherson’s difficulty seemed to be in 
not being able to bring himself around to the 
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conception, that federal judges, so long accus- 
tomed to wield jurisdiction unrestrained as to 
state matters, were being stripped bare there- 
of, unless they put themselves in statutory po 
sition for its exercise. 

It was like, to him, the taking away of some- 
tning akin to an inherent right. The statute 
is a good one and the decision as to its mean- 
ing shows that it will not be frittered away 
by any sort of refinement. 








THE AMERICAN BAR ASSOCIATION MEET- 
ING OF 1911. 

When we arrived in Boston, on Monday, 
August 28, 1911, arrangements for the meet- 
ing of the American Bar Association, on the 
following day, had already been fully made 
by the efficient committee of the Massachu- 
setts Bar Association. 

A large number of lawyers were already in 
the city attending the preliminary meeting of 
the Association of American Law Schools and 
the meeting of the Commissioners on Uniform 
State Laws. 

Of the work of the Commission on Uniform 
State Laws, we have asked Mr. George Walter 
Smith, of Philadelphia, to prepare a_ special 
report for this journal. Mr. Smith is the very 
efficient and affable chairman of this commis- 
sion, whose painstaking care in the prepara- 
tion of special acts has been the secret for 
the success that has attended its efforts to 
unify and codify the laws of the various states, 
at least along commercial lines. At this year’s 
meeting the divorce laws of the various states 
have been the subject of discussion and the 
commission has arrived at some very definite 
conclusions, which will be announced later. 

The Association of American Law Schools 
opened auspiciously with a iarge number of 
the leading law schools of the country repre- 
sented. President William R. Vance delivered 
the annual address. 

One of the most remarkable addresses at this 
meeting was that of Dean Harlan F. Stone, of 
the Columbia University Law School. Dean 
Stone struck hard at the two extremes in law 
school work, to-wit, extreme scholasticism and 
extreme materialism. He favored neither the 
man who contended that academic research 
into fundamental principles was all that was 
necessary to fit a man to practice law nor the 
man who contended that a mere law office 
experience was sufficient. He recognized both 
and suggested that young lawyers be encour- 
aged to enter law offices for a certain period 
before entering upon the practice of law. In 
this connection he condemned most court work 





and legal dispensary schemes as detrimental 
if such enterprises interfered with the regular 
curriculum. He aroused considerable discus- 
sion when he contended that every instructor 
in a law school should have had some actual 
experience at the bar before attempting to 
teach law. 

Hon. Edgar H. Farrar, of New Orleans, de- 
livered the presidential address. This address 
was unusual in the intense interest it aroused, 
an interest so great that hundreds of delegates 
demanded that it be immediately printed and 
generally circulated. 

The address, after dealing briefly with such 
new legislation as seemed to be of impor- 
tance, diverged onto the general subject of 
corporation law. Mr. Farrar traced the begin- 
ning of the corporation from the dim past to 
the present time and showed that it was always 
at the popular demand that the corporation was 
created and given new powers and a continual- 
ly wider scope. In fact, he charged the people 
with the blame for the opportunities for fraud 
and corruption under modern corporation sfat- 
utes. Especially did he condemn that per- 
nicious legislation that granted to one corpora- 
tion the right to hold stock in another. But 
worse than this, the speaker thought, was an 
extremely liberal attitude in not a few states, 
where there seemed to be a jealous rivalry for 
the distinction of holding out the most liberal 
inducements to corporations. The situation 
created had become so intolerable that two 
very drastic remedies had been proposed. The 
first remedy, said Mr. Farrar, was a national 
incorporation act and the second, an embargo 
by the other states against all corporations 
created by states like New Jersey, which per- 
sist in creating legal entities with unlimited 
capital and unregulated powers to roam at 
will over the country preying upon the com- 


‘merce of the states. 


The first remedy Mr. Farrar contended in 
a most able brief was unconstitutional since 
the supreme court had distinctly assumed, if 
not actually decided, in a long line of cases 
that Congress could create a corporation only 
for a public purpose or a quasi-public purpose, 
es, for instance, a railroad or a steamship com- 
pany. It could not create a manufacturing 
corporation, and if it could, the states could 
easily nullify its operation outside of the ter- 
ritories and the District of Columbia by pre- 
venting it from doing any intrastate business. 
Congress, moreover, could not clothe a purely 
private enterprise with the power of eminent 
domain nor make it an agency of the federal 
government. 

The second remedy, thought Judge Farrar, 
while legal and possible, was too drastic. An 
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embargo by certain states against the cor- 
porations created by other states would result 
in reprisals and a disastrous, internecine strife 
would result. He suggested that the House 
of Governors or some other equally influential 
body of representatives from each state should 
meet to pass a uniform corporation law or 
indorse the one to be proposed by the Commis- 
sion on Uniform State Laws. 

Tuesday evening, August 29, was given over 
to the discussion and adoption of the reports 
of the following standing committees and bu- 
reaus, to-wit: Jurisprudence and Law Reform; 
Judicial Administration and Remedial Pro- 
cedure; Legal Elevation and Admissions to the 
Commercial Law; International Law; 
Obituaries; Law Reporting and 
Digesting; Patent, Trade-mark and Copyright 
Law; Insurance Law; Uniform State Laws; 
Taxation; Comparative Law Bureau. 

The surprise of this evening’s session was 
the debate on the proposal to start a new 
campaign for increase in the salaries of fed- 
eral judges, and the very strong current of 
sentiment that this campaign should cease, at 
least for the present, as recommended by the 
committee on Jurisprudence and Law Reform. 
The astounding fact that the resolution that 
was offered appointing a committee to solicit 
from Congress a further consideration of the 
subject of increasing the salaries of federal 
judges only passed by a bare majority of 115 
to 107, does not indicate a very strong senti- 
ment in the profession for this reform, and 
the general opinion of members of the associa- 
tion was that it would not be sufficient to 
encourage the committee or the profession to 
press the matter very seriously upon the atten- 
tion of Congress at the next session. The great- 
est surprise of this debate was occasioned by 
the large number of eminent lawyers and even 
judges that followed the lead of Gen. W. A. 
Ketcham, of Indianapolis, who contended that 
outside of a few very large cities, the salaries 
of federal judges was not too small and that 
it was preposterous to proclaim to the people 
and to Congress that such judges would earn 
twice the amount of their salaries as private 
practitioners. Mr. Nathaniel W. Ladd, of Bos- 
ton, also contended that the American Bar As- 
sociation was in danger of losing prestige by con- 
tinually begging Congress to increase federal 
judicial salaries. Bench and bar were in the 
minds of the people identical and the continual 
pressure of this question would emphasize in 
the minds of the people a suspicion that the 
association was selfishly working in its own 
interests. And especially was this true at this 
time, said Mr. Ladd, when Congress had defi- 
nitely rejected the recommendations of the 
association, last April, when a full representa- 
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tion from the association waited on the com- 
mittee having in charge the bill to increase 
the salaries of all federal judges. When Con- 
gress has so recently declined to raise the gal- 
aries of the inferior federal judges, raising only 
those of the supreme court judges, the associa- 
tion should hesitate to trouble Congress again 
with the same issue so soon after its rejection. 
Hon. W. B. Hornblower, of New York, and 
Gov. Emmet O’Neal, of Alabama, led the fight 
for renewing the efforts to increase the sal- 
aries immediately. 

Wednesday morning’s session (August 30, 
1911), was notable by reason of the learned 
and remarkable address by Justice Henry B. 
Brown of the United States Supreme Court, 
retired, on “The New Federal Judicial Code.” 
This address was a splendid annotation of the 
but more than that. The learned 
could not resist the temptation to di- 
verge upon the consideration of federal con- 
stitutional landmarks and to caution the peo- 
ple against the present tendency to slip away 
from the old moorings. He especially attacked 
the principle embodied in the recall of judges, 
which he regarded as a scheme to make the 
people themselves a court of last resort on 
questions of law and jurisprudence. The 
proposition seemed to him ‘too ridiculous for 
serious controversy. The people surely did 
not wish to have thrust upon them, said Jus- 
tice Brown, such serious responsibility with 
which they were not fitted to deal. The recall, 
said Judge Brown, would only furnish oppor- 
tunity to unscrupulous political leaders to keep 
the judges completely under their domination 
by threats of a recall and the experiment is 
bound to preve disastrous in the extreme. 
Judge Brown prophesied that there would soon 
be a reaction from the craze for a pure de- 
mocracy when the people discovered that they 
were wholly incompetent to determine the de- 
tails of the -various departments of the gov- 
ernment which required years of special train- 
ing to master. 


was 


code 
judge 


The anticipated discussion and crystalization 
of some plan of reform in civil and criminal 
procedure did not materialize. Mr. Everett P. 
Wheeler, of New York, speaking for the com- 
mittee, counseled the postponement of all dis- 
cussion of the subject until after the commit- 
tee appointed by the Supreme Court under 
Act of Congress to reform the equity rules 
governing the federal courts has_ reported. 
Justice Lurton, a member of this committee, 
is now in London, observing the working of 
the English system. Numerous committees ap- 
pointed from the various federal circuits are 
to meet next October to confer with the com- 
mittee of the Supreme Court over the reform 
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in equity rules. The committee advises that 
effort be made to assist the committee in lib- 
eralizing the rules of equity so that the associa- 
tion can readily recommend them as an ideal 
system for state jurisdictions, to follow. It is 
hoped by many interested in this reform that 
Congress May empower the supreme court to 
revise the rules of law as well as of equity, 
doing away with the distinction of law and 
equity and forming one ideal code of procedure 
that would more readily be adopted by the 
states than one framed by any committee or 
commission created by the American Bar 
Association. A resolution to this effect was 
about to be proposed by Mr. Thos. W. Shelton, 
of Norfolk, Va., but Mr. Wheeler, of the Com- 
mittee to Suggest Remedies and Formulate 
Proposed Laws to Prevent Delay in Litiga- 
tion, advised the postponement of ail such 
propositions until after the Supreme Court 
Committee had completed its work and made 
its recommendations. 

Hon. William B. Hornblower, of New York, 
gave a notable address on Wednesday evening 
(August 30), on “Anti-Trust Legislation and 
Litigation.” The vast hall of the Massachu- 
setts Institute of Technology was filled by a 
brilliant array of lawyers and statesmen who 
listened with close attention to a very learned 
statement of the legal difficulties surrounding 
the literal enforcement of the Sherman Act. 
Mr. Hornblower defended vigorously the Rule 
of Reason in the Standard Oil decision and 
stated that lawyers who have attacked this 
decision before the public, must have forgotten 
tue very first principles of the law of contracts 
in restraint of trade where the question wheth- 
er the restraint was due or undue, necessary 
or unnecessary, was always the dominating 
issue. He contended that Justice White used 
the term “in due restraint” and not “unreason- 
able.” To reduce the arguments of Justice 
White’s critics to a reductio ad absurdum, he 
proposed to amend the Sherman Act by adopt- 
ing the suggestion of the critics as follows: 
“All contracts duly and properly restraining 
trade,” etc., “are hereby declared illegal.” This 
happy thrust was applauded vigorously. If 
this law were passed, said Mr. Hornblower, 
then every corporation or partnership formed 
by two or more merchants engaged in the same 
business in the same town must cease business, 
and every labor union must go out of exist- 
ence and every farmers’ alliance must imme- 
diately disband, because all of these contracts 
and combinations duly and properly restrain 
trade. In regard to the suggestion for the 
creation by the federal government of a com- 
mission to ‘fix ‘the prices ‘and charges of 
interstate commerce, Mr. Hornblower said: “To 
my mind, this is an appalling suggestion. 





Nothing short ot omniscience can enable such 
a commission to perform its work with in- 
telligence and with safety to the best interests 
of producer and consumer.” 

President Taft pleased the association by a 
brief visit Thursday morning, and a few gen- 
eral observations that were not on subjects 
open to any controversy. 

At this session also the association adopted 
a resolution declaring that “the application to 
judges of the principle of recall would create 
a judiciary whose decisions would not rest 
on the law of the land, but would be influenced 
by transient public sentiment, and that the 
establishment of such a judiciary would be 
destructive of our system of government.” 

The last order of business was the election 
of officers which resulted as follows: President, 
Stephen S. Gregory, Chicago, Ill.; Secretary, 
George Whitelock, Baltimore, Md.; Treasurer, 
Frederick E. Wadhams, Albany, N. Y. 

This meeting of the association was notable 
for the large attendance of nearly a _ thou- 
sand delegates and a full representation of 
brilliant and representative advocates and 
judges from almost every state in the Union. 
About three hunared delegates, however, at- 
tended the business meeting and participated 
in the transaction of business. 

A. H. R. 








THE ONE-SIDEDNESS OF DISCUS- 
SION AT MEETINGS OF BAR 
ASSOCIATIONS. 





If there exist, or has ever existed, any 
class of citizens, who believe in the full and 
free right of discussion, it is the legal pro- 
fession. Correspondingly as he rises in 
deserved esteem among his fellows, before 
the courts and as one of the people, the 
lawyer feels an obligation to equip himself 
for cogent presentation of the reason for 
any faith that is in him. 

And the habit of his mind is to look for 
and heed, with as much of judicial tem- 
perament as he may summon to his aid, 
whatsoever may militate against any pre- 
disposition of his judgment or inclination 
to a particular conclusion. 

Moreover, it is to be said that none more 
than the lawyer is more impatient of in- 
spirational talk and ad captandum appeals 
in the midst of serious discussion in the 
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way of reply to what is urged after careful 
preparation. Being a believer in the bene- 
fits of patient investigation he prefers to 
hear its conclusions assailed by one who 
has prepared for the task. 

If all or any great part of the foregoing 
observations is true, by whom and where is 
it to be expected, that it should be ex- 
emplified? Pretermitting any reference to 
appearances in court, where the exigencies 
of occasion may demand argumentative 
demonstration, the answer should be ready 
on the tongue of any one worthy of being 
called a practitioner of law. 

Not only, however, on his tongue should 
there be in readiness this answer, but also 
on the tongue of the average citizen, if the 
bar is held in anything like the esteem, 
which being absent makes the profession so 
poor, that none need do it reverence. 

We were led to these reflections by read- 
ing in 73 Cent. L. J. 122, the programme 
of the then coming annval session of the 
American Bar Association, held at the in- 
tellectual hub of America, and we thought 
we would wait the event to see whether 
our thoughts were all awry or were soon 
to be confirmed. 

This programme informed us that on the 
morning of the second day Ex-Justice 
Henry BG. Brown was to present a paper 
on: “The New Federal Judicial Code,’ 
followed by discussion upon the subject of 
the paper. 

On the evening of that day there was to 
be the annual address by Hon. William B. 
Hornblower, on “Anti-Trust 
and Litigation,” to be followed by “Unfin- 


Legislation 


ished Committee Reports.” 

On the third morning there was to be a 
paper by Hon. Robert S. Taylor, of Fort 
Wayne, Ind., on Equity Rules, 33, 34 and 
35. followed by “Discussion Upon the Sub- 
ject of the Paper.” 

Besides what might arise on reports of 
committees on subjects referred or in an 
incidental way, no discussion, other than as 
regards the papers above mentioned, was 
to be looked for. 





The American Bar Association is fortu- 
nate that it is esteemed an honor by such 
distinguished men as Judge Brown, Mr. 
Hornblower and Mr. Taylor, to address 
it in a manner worthy of their great 
reputations, and without doubt it was an 
intellectual feast to listen to them. 

But how greatly more important would 
the occasion of their addresses have proven. 
if, instead of impromptu discussion of the 
subjects they treated, the programme had 
included for each address or paper a care- 
fully prepared dissent by another distin- 
guished member of the bar, who would put 
to the touchstone of truth what each of 
these distinguished gentlemen were to say? 

Discussion of the subjects of those papers 
was on the programme. But is it to be 
presumed that the careful views of these 
distinguished gentlemen could be adequate- 
ly met on the spur of the moment by mem- 
bers of the association ? 

Or even, if they might be, could it be 
hoped, that there would be that illumina- 
tion of any subject, which is susceptible 
of enough variant view to give rise to rea- 
sonable discussion, as to make its treatment 
pro and con worthy of a convention of 
lawyers ? 

Is it not well within the mark to say. 
that between views carefully prepared by a 
great leader of the bar, or by any member 
of the bar whose reputation makes him de- 
sired te be heard by his brothers, and ran- 
dom discussion by volunteers, however nu- 
merous, the treatment before an intellectual 


assemblage would be regarded as_ one- 
sided? If it is not, a paper or a prepared 


address on the subject should fall of its 
inherent weakness, 

So little complimentary does it seem to 
the author of a worthy treatise on a legal 
subject before a convention of 
that it should be cast upon the waves of 
tumultuous discussion, without a worthy 
opponent appointed to answer its conten- 


lawyers, 


tions, that it seems a case of. facilis de- 
Scensus Averni for a programme to include 
an address on a question, as to which there 
is a great abundance of conflicting views 
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among judges and lawyers, without any 
discussion at all thereon. 

We desire in no way, at this time, to 
comment on Mr. Hornblower’s contentions, 
further than to say his address shows he 
was combatting, very strenuously, conced- 
edly opposing views and this session of the 
association would have been greatly of 
more interest to the lawyers in attendance, 
their brothers, not so fortunate, and the 
public at large, had some defender of those 
views, equally as distinguished as Mr. 
Hornblower, as a lawyer, been requested, 
concurrently with Mr. Hornblower, to an- 
swer his argument. 

Further than this a practice of this kind 
—so thoroughly responsive to the intellec- 
tual yearning of the lawyer—would vastly 
increase the moral influence of these annual 
gatherings of bar associations. 

Among other things it would dissipate 
any possible suspicion, that a lawyers’ con- 
vention could be made a stage-setting or a 
propaganda for views of any clique or 
coterie, but, instead, an athenaeum, where 
legal scholars hurl Ithuriel spears against 
the armor of error. 

The American Bar Association over- 
looked a great opportunity, when it failed 
to ask two lawyers of the calibre of Mr. 
Hornblower, but of opposite views, to pre- 
sent the subject upon which he spoke, giv- 
ing them ample time beforehand to prepare 
their views, with each to serve the other 
with a brief, as in the trial of a case, or at 
least with an outline of what he intended 
to say. 

Bar associations are not going to have 
any great influence upon legal or lay 
thought, unless by carefully prepared dis- 
cussion, pro and con, of subjects treated by 
speakers addressing them, nor will they as- 
sist greatly toward the procuring of needed 
legislation. 

Furthermore, if there are two sides as to 
any measure in professed advancement of 
law reform or legislative policy, the people 
like to see them threshed out in the open, 
and by those prepared to speak by reason 
of special investigation. 





As bar associations go, the camaraderie, 
the good fellowship and the like are the 
drawing cards for attendance, but, if for 
every subject of wide legal interest, in 
which there is variance of opinion, scientific 
discussion were arranged for, not only 
would there be profit to the members who 
attend and benefit to the country at large, 
but animation in the midst of this fellow- 
ship would be accentuated. 


If there is any subject of legal signifi- 
cance, that cannot find distinguished advo- 
cates, prepared to give lawyer-like reasens 
for opposing views, bar associations may 
well afford to ignore it in their conven- 
tions, and, if there exist any such diversity, 
they had better ignore it than to seem 
to espouse one side as against the other, 
or to be content with any one-sided dis- 
cussion. 


Prepared views on the one side and hap- 
hazard disputation on the other is not 
genuine discussion. 

N. C. CoLier. 

St. Louis. 








IRRIGATION: JURISDICTION OF A 
COURT IN ONE STATE TO ASCER- 
TAIN AND DETERMINE WATER 
APPROPRIATIONS WITHIN THAT 
STATE WHERE THE POINT OF 
DIVERSION IS IN ANOTHER 
STATE. 


Statement of Proposition: Can the courts 
of one state, after having obtained jurisdic- 
tion of the person of defendant who lives 
in another state, by personal service -and 
his appearance in court, determine the pri- 
orities between the parties and adjudicate 
and decree plaintiff’s rights and enjoin 
defendant from interfering with such 
rights. 


A Water Right Real Property: A water 
right is real property appurtenant to the 
land to be irrigated by it.1 Therefore an 
action to ascertain, determine and decree 
the extent and priority of that right par- 
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takes of the nature of an action to quiet 
title to real estate? and should be main- 
tained in the jurisdiction in which the res 
or subject matter is situated.*. If, how- 
ever, in ascertaining and determining the 
priority rights of the residents of the for- 
um state, it becomes necessary to inquire 
into and ascertain the rights and priorities 
of the residents of another state on the 
same stream as a defensive issue, that cer- 
tainly can and will be done by a court of 
equity, although the res or subject-matter 
involved in the issue and constituting the 
defense, be situated beyond the state line 
and in another jurisdiction.t Said Ailshie, 
Ch. J., who delivered the opinion of the 
- court in the Idaho case of Taylor v. Hulet,5 
“It would seem, upon both reason and au- 
thority, that the courts of this state, in 
ascertaining, decreeing and _ protecting 
property rights in ‘water appropriations 
within the jurisdiction of the state, may 
at the same time and for that purpose, in- 
quire into and determine rights and priori- 
ties on the same stream that are located 
and situated beyond the state line, in order 
to fairly and finally judicially determine 
the relative rights of the parties and decree 
the extent of the right and title and the 
right of possession of the thing or sub- 
ject-matter within this jurisdiction. This 
proposition ought to be accorded a special 
recognition and application by the courts 
in water and irrigation litigation. Streams 
rise in one state and flow into another, ir- 
respective of boundary lines, and still the 
rules and doctrines of priority of appro- 
priation and use are the same in most of 
the arid states. This is particularly true 
in respect to this case. Here the riparian 
doctrine of the common law has been abro- 
gated in both Idaho and Wyoming and the 
rule of “first in time first in right” is recog- 
nized in both states. * * * * * * * The 
relative rights therefore, of appropriators 


(1) Taylor v. Hulett, 97 Pac. 37; 19 L. R. A. 
(N. S.) 535; Mills Irrigation Manual, p. 202, 211. 

(2) Taylor v. Hulett, 97 Pac. 37. 

(3) Id. 

(4) Id. 

(5) Id. 





of water of an interstate stream are the 
same whether the appropriators are all in 
the same state or in some other state. 
This proposition is accentuated in a case 
like this, where the court has not only 
jurisdiction of the res or subject-matter, 
but also obtains jurisdiction of the person 
of the defendant. In the case at bar, the 
diversion of the defendants being the act 
that causes the injury, takes place in Wyo- 
ming ; but the injury itself that flows from 
the wrongful act, takes place in this state, 
It has long been recognized as a general 
rule that where the act is committed in one 
jurisdiction that occasions an injury or 
damage in another jurisdiction, the injured 
person may elect to bring his action in 
either jurisdiction.” 

Where the court has acquired jurisdic- 
tion of the subject-matter and of the per- 
son of defendant, it is thereby vested with 
full power and authority to hear and deter- 
mine all questions that occur in the case 
and to issue such orders and writs as may 
be necessary to carry into effect its decrees 
and to render them binding and effective. 

Should the person against whom the writ 
of injunction is issued go beyond the juris- 
diction of the forum state so that the 
court in such state could not punish him for 
contempt and there commit acts in violation 
of its decree and injunction, its judgment 
and decree would not thereby be avoided, 
but the same would be enforced in the other 
state where personal service could be had. 
The decree and injunction from the forum 
state would undoubtedly be accorded full 
faith and credit in the other state.® 

Similar Cases in the Arid and Semi-Arid 
States: In the Colorado case of Lamson 
v. Vailes,? it is held that under statutes 
providing for a mode of adjudicating ques- 
tions concerning the priority of rights to 
water appropriations for irrigation pur- 
poses, the Colorado courts have no juris- 
diction where the point of diversion is with- 
in the state, but the lands to be irrigated 
lie without the state. 

(6) Carpenter v. Strange, 141 U. S. 87. 


(7) Lamson vy. Vailes, 27 Colo. 201, 61 Pac. 
231. 
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In Utah the Supreme Court held in Co- 
nant v. Deep Creek & C. Valley Irrig. Co.,8 
that a court of Idaho had jurisdiction to 
protect prior appropriators of water in 
Utah from subsequent appropriators of the 
water in Idaho, but deny that this rule 
should be extended to give to the Idaho 
court jurisdiction to adjudicate and deter- 
mine the rights, as between themselves, of 
the several appropriators who divert water 
from the same stream in Utah and use the 
same for irrigation upon lands in Utah. In 
the Wyoming case of Willey v. Decker,® 
the court takes the position as did the court 
in Taylor v. Hulett, supra, except that it 
does not go to the extent of declaring that 
the jurisdiction of the courts of the state 
in which the property affected is located is 
exclusive, 

In Rickey Land & Cattle Co. v. Miller & 
Lux,’® a case instituted in Nevada, com- 
plainant sought to have determined and ad- 
judicated its right and priority in and to a 
quantity of water from a stream flowing 
from the State of California into the State 
Defendant pleaded an appro- 
priation and prior right to and in the same 


of Nevada. 


stream and that its diversion and use was 
in California. The case went to the United 
States Circuit Court of Appeals on the 
question of jurisdiction. This court took 
the position that the court in the state 
where the property affected is located had 
jurisdiction under the defensive answer to 
determine whether such appropriation was 
prior and paramount to complainant’s ap- 
propriation and if not, to settle and quiet 
complainant's title and rights thereto. 
Joun E. Erue tt. 
Rifle, Colorado, 


(8) Conant v. Deep Creek & C. Valley Irrig. 
Co., 23 Utah 627, 66 Pac. 188. 

(9) Willey v. Decker, 11 Wyo. 496, 73 Pac. 
210. 

(10) Rickey Land & Cattle Co. v. Miller & 
Lux, 152 Fed. 11. 





MASTER AND SERVANT—WRONGFUL 
DISCHARGE. 





DOHERTY v. SCHIPPER & BLOCK. 





Supreme Court of Illinois. April 19, 1911. 





95 N. E. 74. 





Where a servant is discharged without cause 
before the expiration of his term of employ- 
ment, and has been paid to the date of his 
discharge, he may sue for breach of contract of 
employment, and if the suit is not commenced, 
or is not tried until the term of employment has 
expired, he may recover the contract price, less 
what he has earned, or by reasonable diligence 
could have earned, subsequent to his diseharge. 


HAND, J.: This was an action commenced 
by E. Doherty against Schipper & Block, a 
corporation, before a justice of the peace in 
Peoria county, to recover for 8 weeks of ser- 
vice, at $25 per week, rendered by the plaintiff 
to the defendant as a milliner trimmer in its 
store, in the city of Peoria. The plaintiff re- 
covered judgment for $200. The defendant ap- 
pealed to the circuit court, where the case 
was tried before the court without a jury, and 
plaintiff recovered in that court judgment for 
$200. Schipper & Block prosecuted an appeal 
to the Appellate Court for the Second District, 
where the judgment of the circuit court was 
reversed, without remanding the cause, and, a 
certificate of importance having been granted, 
the appellee in the Appellate Court has pros- 
ecuted an appeal to this court. 

It appears from the evidence that the appel- 
lant was employed by the appellee for 18 
weeks at $25 per week, payable weekly. At 
the end of the ninth week the appellant was 
discharged, as she claims, without cause. On 
the day she was discharged she was paid in 
full. She returned on the day following her 
discharge, and offered to continue work, but 
was refused permission to work. At the end 
of the following week she brought suit before 
a justice of the peace for one week’s wages, 
and recovered a judgment for $25 and costs, 
which appellee paid, a transcript of which judg- 
ment was introduced in evidence on trial of 
this case. 

The trial court refused to hold the follow- 
ing proposition of law offered by the defend- 
ant: “The court holds that the recovery of 
the judgment and a satisfaction of the same, 
as shown in the evidence in this case, in the 
suit formerly brought by the plaintiff against 
the defendant before William Fielder, then a 
justice of the peace in and for Peoria county, 
Illinois, is a bar to the plaintiff’s right of ac- 
tion in this case, and the plaintiff cannot re- 
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cover in this suit, and the finding must be for 
the defendant.” 

The sole question raised in this court and 
argued in the briefs filed by the respective 
parties is: Was the first judgment rendered 
by the justice of the peace a bar to this ac- 
tion? 

(1) It is well settled that in case an em: 
ployee is discharged without cause before his 
term of employment has expired, and he has 
been paid in full up to the time when he is 
discharged, he may treat the contract of hiring 
as continuing and bring an action for a breach 
of the contract of employment against his 
employer for discharging him, and if the suit 
is not commenced, or if commenced before, 
but not tried until, his term of employment 
has expired, he may recover the contract price 
of his wages, less what he has earned, or by 
reasonable uiligence could have earned, in oth- 
er employment subsequent to his discharge. 
Mt. Hope Cemetery Ass’n. v. Weidenmann, 139 
Ill. 67, 28 N. E. 834. There is a class of cases 
which holds this remedy is not exclusive, but 
that, in addition to such remedy, the employee, 
where his wages, by the terms of the contract, 
are payable in installments, may bring an ac- 
tion for each installment of wages as it falls 
due, subsequent to his wrongful discharge, and 
that the recovery on one installment is not 
a bar to the recovery on subsequently accru- 
ing installments. Gandell v. Pontigny, 4 Camp. 
375. The recovery for each installment of 
wages allowed in the class of cases referred 
to, as it falls due, is based upon the theory 
of constructive service, and while the right of 
a recovery was thus permitted for a time in 
England and in the courts of some of the 
states in the Union, that theory of recovery 
has been abandoned in England (Archard vy. 
Horner, 3 C. & P. 349; Smith v. Hayward, 7 
Ad. & Ell. 544; Fewings v. Tisdal, 1 Exch. 295), 
and quite generally in this country (James v. 
Allen County, 44 Ohio St. 226, 6 N. E. 246, 58 
Am. Rep. 821; Howard v. Daly, 61 N. Y. 362, 
19 Am. Rep. 285; Richardson v. Eagle Machine 
Works, 78 Ind. 422, 41 Am. Rep. 584; Olmstead 
v. Bach & Son, 78 Md. 132, 27 Atl. 501, 22 L. 
R. A. 74, 44 Am. St. Rep. 273). 

(2) This court does not seem to have pass- 
ed specifically upon the precise question pre- 
sented here for decision, although in dealing 
with other questions growing out of the re- 
lations which exist between employer and em- 
ployee the court has at times used language 
which might indicate a recovery could be had 
for the several installments of wages as they 
fall due, while at other times expressions have 
been used by the court which would indicate 
that such recovery could not be had. Hamlin, 
Hale & Co. v. Race, 78 Ill. 422; Mt. Hope 





Cemetery Ass'n. v. Weidenmann, supra. We 
have examined the numerous cases bearing 
upon the subject which have been cited in the 
briefs, and are of the opinion that upon prin- 
ciple the only action which logically can be 
maintained, upon the _ facts of this case, 
against the appellee, is an action for the 
breach of the contract of employment growing 
out of the wrongful discharge of the appellant, 
and that all damages resulting from such 
breach must be recovered in one action, and 
that, after one recovery has been had, that 
recovery is a bar to all future actions based 
upon the contract of employment, or growing 
out of the relation of employer and employee, 
by reason of the wrongful discharge of appel- 
lant. 

We think the doctrine of constructive ser- 
vice, as applied to a case like this, and where 
used as a basis of recovery, is illogical and 
unsound. This court has universally held that 
the proper measure of damages in a case like 
this is the contract price, less what the em- 
ployee earned or could have earned. That be- 
ing so, if the discharged employee can find 
employment, it is his duty to accept it. How 
can it then be said that, while he is perform- 
ing service for another person, he is construc- 
tively engaged in the employ of the employer 
by whom he was discharged? The result of 
this doctrine would be that the employee was 
actually performing service for one person 
while he was constructively performing service 
for another. The only true basis upon which 
an action like this can rest is for damages for 
breach of contract, and as the breach of con- 
tract occurs at the time of the discharge the 
cause of action is then complete, and such 
cause of action cannot be split up, but all the 
damages must be recovered in one judgment 
and in the first action; and, this being true, no 
subsequent action can be based upon the cause 
of action which has been merged in the first 
judgment. We therefore conclude that the 
judgment recovered before the justice of the 
peace was a complete bar to the subsequent 
action. 

The conclusion of the Appellate Court was 
correct, and its judgment will be affirmed. 

Judgment affirmed. 


Note.—Alction for Wages Upon Constructive 
Service as Bar to Action for Wrongful Dis- 
charge.—There is some remaining divergence of 
decision from what is held in the principal case. 
traceable to recognition of the doctrine of con- 
structive service. The next following case shows 
also a status all its own, so far as our investiga- 
tion discloses, in allowing different attitudes, 
taken in the order shown, as respects the wrong- 
ful discharge or renunciation of the contract of 
employment. 
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In Canada-Atlantic & Plant S. S. Co., Ltd., 
v. Flanders, 165 Fed. 321, 91 C. C. A. 307, plain- 
tiff was employed for a term of five years upon 
a salary at so much per year, payable monthly. 
Seven months later he was discharged and he 
brought suit 28 days later, “to recover such dam- 
ages as he has sustained to the date of this 
writ and also such damages as he may sustain 
to the date of trial of this action,. but without 
prejudice to his right to bring subsequent suit 
or suits for damages accruing after date of 
the trial of this cause.” etc. 

In that trial there was a verdict for the amount 
of salary computed up to the day of trial. 

He brought another action after this verdict, 
in which he claimed damages past and prospec- 
tive to the expiration of the contract period, 
thus electing to treat the coutract as rescinded, 
and he recovered, the case being tried by the 
court without a jury. 

The defendant claimed that “the first action is 
identical in nature with the second, for dam- 
ages for a general breach of the contract, that 
the damages awarded in the second action were 
recoverable in the first action, and that if in the 
first action the plaintiff voluntarily chose to 
limit or waive his recovery of full damages he 
is thereby concluded, since the cause of action 
was indivisible and the same in each case.” 

The Court of Appeals sustained the second 
recovery, saying: “It is now well settled that 
the final renunciation by one party of a contract 
providing for future performance gives to the 
other party an immediate right either to con- 
tinue to assert his strict contract rights or to 
accept renunciation and sue upon that as a dis- 
tinct cause of action. Roehm y. Horst, 178 
U. S. 1: Pierce v. Tennessee Coal, etc., Co., 
93.0. S..2." 

Then it is said it was quite clear there was not 
by the first action an election to accept renuncia- 
tion, and afterwards plaintiffs elected by the 
second action to do this. It was said: “The mere 
fact that both (actions) seek damages for a 
breach of contract does not make them identical.” 

There is much logic in this holding, if con- 
structive service is the equal of actual service, 
unless it might be claimed, that change of status 
is legally prejudicial to the employer. If the 
employer continues to tender renunciation, it 
leoks like the employee could take his own time 
about accepting it, and in the meantime act 
in defiance of it. 

In Stradley. v. Bath Portland Cement Co., 
228 Pa. 108, 77 Atl. 108. it was ruled that where 
an employee on a contract for a fixed period, 
with salary payable monthly, has been wrong- 
fully discharged, he can, if he sees fit, bring a 
separate action as each instalment falls due, and 
if he omits to sue until more than one is due, 
he must include all instalments then due in his 
action. Therefore where not all instalments 
due were sued for in the first action, it was 
held he was barred to that extent, but not as 
to his right to sue for what subsequently fell 
due. It was said this rule was applied in Jen- 
kins v. Scranton, 205 Pa. 508, 55 Atl. 788. 

These two cases show, that the English rule 
of constructive service still obtains in Pennsyl- 
vania. See also Cox v. Bearden, 84 Ga. 304, 
10 S. E. 627, 20 Am. St. Rep. 359; Allen v. 
Colliery Engineers Co., 196 Pa. 512, 46 Atl. 809: 





Webster v. Wade, 19 Cal. 291, 79 Am. Dec. 218; 
Champion vy. Hartshorne, 9 Conn. 564. 

In some states, even though seeming to recog- 
nize constructive service, yet they forbid the 
bringing of more than one suit, whether the 
loss be called damages for breach or wages. 
James vy. Allen County, 44 Ohio St. 226, 6 N. E., 
58 Am. Rep. 821; Colburn vy. Woodworth, 31 
Barb. 381; Van Winkle v. Satterfield, 58 Ark. 
617, 25 S. W. 1113, 23 L. R. A.-8e3. 

But, conversely, it is thought that suit may 
be just as if there were actual service and non- 
payment as wages fell due, when there may be 
repeated actions, each claiming for whatever 
then remains due. Williams v. Luckett, 77 
Miss. 394, 26 So. 967: Isaacs v. Davies, 68 
Ga. 169. 

It must be thought, however, that the weight 
of authority is with the principal case. It is 
a little difficult, however, to see how if one 
sues for wages, when his only right of action is 
for damages for breach of contract, according 
to authority in states that repudiate the doc- 
trine of constructive service, that a judgment 
may be said to rest upon any basis whatever, and 
therefore why it should be deemed a bar against 
a suit upon the only cause of action that these 
courts will recognize, that is to say, damages 
for breach of contract arising out of a wrongful 
discharge. 








CORAM NON JUDICE. 


THE LEGAL SIDE OF THE CONTROLLER 
BAY CONTROVERSY. 





President Taft is to be congratulated on his 
clear and forcible justification of the course of 
the government in withdrawing from the For- 
est Reserve 12,000 acres of Alaskan land front- 
ing the newly-discovered harbor known as Con- 
troller Bay. The discomfiture, also, of the muck- 
raking critics is not the least of the advan- 
tages flowing from this “tempest in a tea-pot.” 

Conservation of the national forests, while a 
most commendable national policy, was never 
intended to interfere with interstate commerce. 
With as much justification might King George 
have decreed that Manhattan Island should re- 
main a national park and be forever closed to 
the commerce of the world. 

When the Chugach Forest Reserve was cre- 
ated by President Roosevelt no one knew that 
Controller Bay was anything but a dangerous 
marsh of mud flats. Later, nowever, it was 
discovered that a narrow channel, more than 
30 feet in depth, curved round the Shore well 
into the bay. Immediately the value of this 
harbor was seen and the natural thing for any 
government to do when it discovers a good 
harbor is to open it to the public under proper 
safeguards, 

Accordingly, on October 28, 1910, President 
Taft eliminated from the Chugach National 
Forest Reserve twelve thousand acres of land 
fronting for about seven miles along the shore 
of Controller Bay. P 

The only interest the muck-raking press 
found in this situation was that somebody wish- 
ed to use the harbor for commercial purposes 
at once. Evidently it would have been highly 
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satisfactory to this element of the “palladium 
of our liberties” if this excellent harbor, after 
its discovery. could have been shown to be 
utterly worthless for commercial purposes. 

The discovery of valuable coal mines in the 
vicinity of the harbor gave to it, however, an 
immediate importance. 

Who the owners of these coal lands are we 
do not know. We only know that they wished 
to use this harbor from which to ship their coal 
to the United States, and originally asked for 
only a small frontage for that purpose. The 
president, however, desiring to avoid the grant- 
ing of a special privilege, opened the whole 
frontage along the harbor to public entry, re- 
serving, however, 80 rods, out of every 240 rods 
along the shore to the United States govern- 
ment, as provided by law. 


Under this reservation, no monopoly could 
possibly be created, since Congress still con- 
trols two and_ three-fourths miles of the 


most desirable frontage along the bay. But 
President Taft was not satisfied with even this 
conclusive answer to the cry of “monopoly” 
that was raised and submitted to Congress 
the following interesting legal considerations: 

“The theory,” says President Taft, ‘upon 
which it has been contended that the Controller 
Railway and Navigation Company has prac- 
tically acquired an exclusive appropriation of 
the harbor, is that its anticipated Ownership 
of the lands located by it and abutting on the 
shore, will give it the right to build viaducts 
from these lands to the side of the deep channe?} 
3% miles away and there establish wharves 
on the channel equal in frontage to that of the 
locations made on the shore and that even if 
it does not itself build such wharves, it can 
prevent anyone else from enjoying access to 
the channel for the whole length of its front- 
age, say two miles. I have shown that even if 
this were the law, the public reservations and 
the unlocated frontage would prevent monopoly 
of the channel. But it is not the law. 

“The shore runs from high-water mark down 
to low-water mark. The owners of the upland, 
by virtue of the title they have acquired from 
the government, do not acquire a vested right 
of access to the deep water, and have no right 
or easement to build viaducts or trestles across 
the flats or wharves along the deep channel 
which Congress may not regulate or defeat. 

“The principle of law is settled by the de- 
cision of the Supreme Court of the United 
States in the case of Shively v. Bowlby, 152 U. 
S. 1. In that case it was decided that ‘grants 
by Congress of portions of the public lands 
within a territory to settlers thereon, though 
bordering on or bounded by navigable waters, 
convey of their own force no title or right be- 
low high-water mark.’ and do not impair the 
right either of the United States or of the fu- 
ture state, when created, to deal with the tidal 
land between high and low water mark at 
pleasure. It was there held that in the state 
of Oregon a person who took title to land ac- 
quired under an act of Congress while Oregon 
was a territory, abutting on the tidal water 
of the Columbia River, could not object to a 
subsequent grant to another by the state of 
Oregon of the tidal lands upon which the land 
of the grantee under the act of Congress 
abutted. 

“It follows that no matter what the owner- 
ship of the upland abutting on the tidal flats, 
Congress has complete power to regulate the 





trestles and wharves which shall be built from 
the shore to the channel and along it, and to 
determine their character and the _ distance 
along the channel they may occupy, and in the 
absence of congressional action, the abutting 
lot owners can possibly acquire at best only 
a revocable license or permit from the War 
Department to put in such structures as that 
department will certify do not interfere with 
navigation.” 

These are the words of the lawyer and the 
judge who thinks clearly and arrives at accu- 
rate conclusions by careful reasoning. This 
argument, moreover, was clearly sufficient 
and needed not the assurances contained in the 
following paragraph of the president’s mes- 
sage to congress: 

“It follows from what has been said that 
the question of how the channel of Controller 
Bay shall be used is wholly in the control of 
congress, and nothing that has been done by 
the executive order or otherwise imperils that 
control. With the opportunity that any pro- 
jected railway has to secure access to the 
harbor by locating its right of way to the 
line of the shore under supervision of the Secre- 
tary of the Treasury, or by application to Con- 
gress, the mere private ownership of land 
abutting on the shore is relatively unimportant. 
If a railway company thus secures access by 
trestle and wharf to the deep-water channel, it 
may conveniently establish its terminal yards, 
stations, warehouses, and elevators wherever in 

i minated tract it can secure title, and ex- 
tended frontage on the tidal flats is of no par- 
ticular advantage. As 12,060 acres in the tract 
eliminated still remain open to entry, the pros- 
pect of a monopoly in one railroad company is 
most remote. I submit to all fair-minded men 
who may have been disturbed over the charges 
made in respect to the executive order of Octo- 
ber 28, 1910, that it has been demonstrated by 
the foregoing that no public interest has suf- 
fered from its issue; that great good may come 
from it; and that no dishonest Or improper mo- 
tive is needed to explain it.” 








CORRESPONDENCE. 


CONSTITUTIONALITY OF THE DECREE DIS- 
SOLVING THE TOBACCO TRUST. 


Editor of the Central Law Journal: 


In 69 Cent. L. J. 238, you published an article 
from me, in which I undertook to show that the 
Sherman Law, as then understood, to-wit, as 
making “every” combination that put any re- 
straint whatever on trade, void, was repugnant 
to the Fifth Amendment to the Constitution of 
the United States. I have known of no attempt 
to make any answer to that article, but I have 
received many indorsements of it from leading 
lawyers of the country. I do not believe it 
possible to make any answer to the argument. 
I am not alone in thinking that that article 
drove the Supreme Court of the United States 
to the alternative of declaring the Sherman 
Law unconstitutional, or of finding some new 
interpretation of the law, that would relieve 
the business of the country from the destruc- 
tive effects, that’ its decision in the Trans- 
Missouri case put it under. Hence the decision 
in the Standard Oil case. Many lawyers, whose 
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opinions are worth listening to, have assured 
me that this is their opinion. 

The essential point of that article was, that, 
when the Sherman Law forbade “every” com- 
bination in restraint of trade, it deprived men 
of their liberties and property, in violation of 
the Fifth Amendment to the Constitution of 
the United States. As the matter now stands, 
the Supreme Court has stricken the word 
“every” out of the Sherman Law, so that it, as 
an act, is now innocuous. But in the American 
Tobacco Company case the Supreme Court has 
ordered the Circuit Court of the United States 
to break the American Tobacco Company up, 
root and branch, and bring about a new condi- 
tion of things, which will be in harmony with 
the views it expresses in that opinion. It has 
done this without any discussion having been 
had before it of the character of those views 
and of the fact that they will deprive persons 
of their liberties and property without com- 
pensation. 

Has the Supreme Court ended this matter by 
the course it has taken? Tt 
has done no more than postpone the evil day. 
It seems to me it is now at the beginning of 
the real controversy. Its decision requires the 
Circuit Court to do the American Tobacco Com- 
pany all the damage that the Sherman Law, 
with the word “every” in it, did, and it gives 
its fullest effect to that word. Nothing is better 
settled than that a man’s business, that he has 
built up by years of effort and toil, is as much 
his property as his house or lot is. The Amer- 
ican Tobacco Company’s business is worth two 
hundred millions of dollars—that is, if its prop- 
erty were applied to the payment of its debts 
and preferred stock, its business would still 
earn twelve or fifteen millions of dollars per 
annum for its common stockholders. The Cir- 
cuit Court is ordered to destroy this enormous 
amount of property without compensation to 
the common stockholders. The Fifth Amend- 
ment forbids Congress to do this. Can the 
Supreme Court authorize the Circuit Court, 
which is the mere creature of Congress, to do 
this? Plainly, it cannot. (Va. v. Rives, 100 
U. S. R. 313, 8rd syllabus). 

If; therefore, the Circuit Court of the United 
States breaks up the business of the American 
Tobacco Company and injures Its property in 
the other ways possible under the decision, 
and the record is properly made up, and the 
case is properly presented to the Supreme 
Court of the United States, I have the utmost 
confidence it will reverse the Circuit Court of 
the United States and place this matter of the 
trusts upon its true foundation. 

Yours truly, 


: WM. L. ROYALL. 
Richmond, Va. 








BOOKS RECEIVED. 


David’s Law of Motor Vehicles. By Berkeley 
Davids of the District of Columbia Bar. Price, 
$5.00. Northport, Long Island, N. Y. Edward 
Thompson Company. Review will follow. 

Gilmore on Partnership. Handbook on the 
Law of Partnership, including Limited Partner- 
Ships. By Eugene Allen Gilmore, Professor of 
Law in the University of Wisconsin. Price, 


nia. 


seems to me it. 





$4.00. St. Paul, Minn. West Publishing Co. 
Review will follow. 

Black on Interpretation of Laws. Second 
Edition. Handbook of the Construction and In- 
terpretation of the Laws. By Henry Campbell 
Black, M. A. Price, $3.75. St. Paul, Minn. 
West Publishing Company, Review will follow. 

American State Reports, Vol. 138. Contain- 
ing the Cases of General Value and Authority, 
Subsequent to those Contained in the “Ameri- 
can Decisions” and the “American Reports,” 
Decided in the Courts of Last Resort. By A. C. 
Freeman. Price, $4.00. San Francisco, Califor- 
Bancroft-Whitney Co. 








BOOK REVIEWS. 


THE LAW OF MOTOR VEHICLES. 

The author of the volume under the above ti- 
tle is Mr. Berkely Davids of the District of 
Columbia bar and quite a creditable volume he 
has produced. 

Its merit, however, lies chiefly in the fact that 
it is confined strictly to presentation of what 
has been decided in motor vehicle cases, that is 
to say, the extracting of all of the points from 
the cases,” and putting them in logical order. 

In this way the volume is readily usable for 
reference to authority, and understanding of 
that authority as resting on statutory phrase- 
ology is aided by the appendix which sets forth, 
at large, the legislation of respective states. 

The citation of authority comes down to May 
1st, 1911, and the volume professes to be ex- 
haustive of American cases. 

There is added a chapter on the law of Avia- 
tion more discursive than is the plan of the 
volume so far as its main purpose is concerned, 
showing that the author, like the rest of us, 
is on the waiting list as to this subject. 

The volume with text and appendix of stat- 
ute and index is less than 800 pages, is bound 
in sheep, of typographical excellence and comes 
from the publishing house of Edward Thomp- 
son Company, Northport, Long Island, New 
York. 1911. 








HUMOR OF THE LAW. 





When O’Dearie sued O’Mee for the payment 
of tenpence-three-farthings, says Answers, some 
people imagined that they were the most im- 
portant people in the case. But this was not 
the opinion in Pat’s district. It was he who 
had served O’Mee with the debated goods of 
O’Dearie, and he had been called to give evi- 
dence. When he returned home, he wore a 
big swagger. 

“Shure, mither, an’ it isn’t aisy to be a wit- 
ness,” he boasted, “especially when the lawyers 
be such fools!” 

“Were the lawyers fools?” exclaimed his 
mother. “Oi shouldn’t have belaved it!’ 

‘It’s thrue, though,” replied Pat. “It’s as 
thrue as Oi’m sitting here, begorrah! They ask- 
ed so many questions, Oi’m thinking they didn’t 
know a blessed thing about the case!” 








196 CENTRAL LAW JOURNAL. 











WEEKLY DIGEST. 





Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts, 


Alabama....2, 4, 21, 26, 27, 28, 46, 47, 49, 50, 57, 58, 
67, 75, 81, 89, 99, 100, 109, 112, 113, 120, 122, 


23, 126. 


Arkansas Giielti dds tare eds dis ines stilecae 
California... meee ee ee 
Colorado... nw TC 
Delaware... EN EL ROE 
Dist. of Col. App cms are iy oe Te oe 
NIL» scl dtvcdopuaaxsnsschadasiianaees biavhouneninbebuincnasabaseamniapueel 54 
Illinois... ao ..32, 51, 61, 63, 74, 97, 101, 135 
SII ‘oabsicndadsincmebedecasnanneied sAenaiddiingsnlcnsuanvinaandii 69, 13 
Kentucky........ 8, 20, 62, 70, 71, 76, 111, 116, 139 
Louisiana... ...43, 59, 72, 124 
Massachusetts na 
Minnesota........ ahennadis eranesbisseinecieansinngeibiionetsdcvearaee 
ree Nae oe eR eRe me! 42, 79 


MissOuri...16, 17, 19, 53, 78, 82, 84, 85, 93, 94, 105, 
106, 108, 125. 
ashlee cnclnctkonnitenanekivas soneinadbanmtanesititeiil 30, 96 
Nebraska ........ 
New York... 
129, 136. 
North Carolina 
North Dakota... nates 
Oregon............. ‘ Feanciene 
Pennsylvania... 
South Carolina 
I sidevounissinehadeannaleapapubumennie 
SE ictinaideiensiineniometty Bit» Daas, ey ee 
United States C. C..................... 
U. S. C. C. App.....10, 11, 13, 31, 37, 77, 80, 127, 134 
(Fe 
West Virginia............:. 
ENTE, 2, 











1. Adverse Posession—Color of Title.—One not 
the grantee may show color of title to land un- 
der a registered deed validly conveying title 
from the state.—Brown v. Hutchison, N. C., 71 
S. E. 302. 

2. Alteration of Instruments—Non Est Fac- 
tum.—A defendant tn an action in debt on a spe- 
cilalty. who by a verified plea denies the execu- 
tion of the instrument, held entitled to show 
the materially altered condition of the instru- 
ment after signing.—Yancy y. Gordon, Ala., 55 
So. 239. 

3. Arbitration and Award—Fraud.—Where an 
arbitration is without exception or appeal, the 
award can only be _ successfully attacked on 
the ground of fraud.—Corey Coal Co. v. New 
York and Cleveland Gas Coal Co., Pa., 79 Atl. 
812. 

4. Arson—Averment of Ownership.—An in- 
dictment for the statutory offense of arson must 
aver ownership; but the ownership relates to 
the occupancy and not to the estate of the oc- 
cupant.—Johnson vy. State, Ala., 55 So. 268. 

5. Bankruptey—Amendment of 1910.—Bankr. 
Act July 1, 1898, as amended by Act June 25, 
1910, held not to apply to a bankruptcy pro- 
ceeding begun prior to the time the amendment 
took effect.—In re Gartman, D. C., 186 Fed. 
349. 

6. Assignment for Benefit of Creditors.— 
An assignment for the benefit of creditors as- 
senting thereto and agreeing to accept divi- 
dends in full claims held an act of bankruptcy, 











under Bankr, Act, sec. 3.—In re Courtenay Mer- 


cantile Co., D. C., 186 Fed. 352. 

7.——Conditional Sale.-—Where a bankrupt at 
the time of his adjudication held certaim per- 
sonal property under a Pennsylvania contract 
of conditional sale free from fraud, his trustee 
in bankruptcy acquired no _ better title as 
against the seller—In re Gartman, D. C., 186 
Fed. 349. 

8. Estoppel.—A bankrupt who had convey- 
ed lands to his sons held estopped to claim 
homestead in the lands on setting aside the 
deeds as in fraud of creditors.—Hatfield  v. 
Cline, Ky., 137 S. W. 212. 





9. Former Discharge.—aA discharge in 
bankruptcy cannot be granted within six years 
following a former discharge in earlier volun- 
tary proceedings.—In re Chase, D. C., 186 Fed. 
408. 

10. Judicial Sale-—An order authorizing a 
receiver in bankruptcy to accept an offer made 
for property of the estate held to constitute 
the transaction a judicial sale under which the 
purchaser could be compelled by rule or attach- 
ment to comply with his contract.—In re J. 
Jungmann, Inc., C. C. A., 186 Fed. 302. 

11. Notice to Produce Papers.—Proceedings 
in bankruptcy to require a claimant of the bank- 
rupt to produce instruments on the hearing of 
his contested claim are summary.—Baumhauer 
v. Austin, C. C. A., 186 Fed. 260. 

12. Preferences.—A trustee in bankruptcy 
may sue in the state court to recover money 
preferentially paid by a bankrupt.—Maxwell v, 
Davis Trust Co., W. Va., 71 S. E. 270. 

13. Probable Debt.—Liability of a bankrupt 
on a guaranty of certain indebtedness held 
neither presently due nor capable of liquida- 
tion at the time of bankruptcy; hence the cred- 
itor’s claim was not entitled to allowance 
against the bankrupt’s estate.—In re Merrill & 
Baker, C. C. A., 186 Fed. 312. 

14. Public Land.—A homestead entry-wom- 
an having mortgaged her entry before patent 
and become a bankrupt held to have a full vest- 
ed equitable title to the land before bankruptcy, 
so that the lien of the mortgage was not af- 
fected by such proceedings.—Adams v. McClin- 
tock, N. D., 131 N. W. 394. 

15 Bankruptey—Statute of Limitations. That 
a creditor's claim was barred by limitations at 
the time he filed objections to the bankrupt’s 
discharge did not deprive him of a subsisting 
cause of action, so as to bar his right to object. 
—In re Westbrook (D. C.) 186 Fed. 414. 

16. Banks and Banking—Set-Off and Counter- 
claim.—In an action by a bank on a note, de- 
fendants held not entitled to avail themselves of 
a set-off consisting of damages sustained by the 
bank’s surrender of certain collaterals to a 
mortgagor thereof.—Bank of Houston v. Kirk- 
man, Mo., 137 S. W. 38. 

37. Surrender of Collateral.—A bank hav- 
ing notice of a chattel mortgage of pledged col- 
laterals, it was bound on payment of its debt 
to surrender the collaterals to the mortgagee. 
—Bank of Houston v. Kirkman, Mo., 137 S. W. 
38. 























18. Bills and Notes—Burden of Proof.—Where 
an accommodation note is obtained by fraud, 
within Negotiable Instruments Law, sec. 94, an 
indorsee, suing the maker, has the burden of 
proving that he was the holder for value, as re- 
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quired by section 98.—Kennedy v. Spilka, 129 
N. Y. Supp. 390. 

19.——Presumption.—The act of a payee of a 
note in indorsing a credit thereon is against 
interest and is evidence prima facie establish- 
ing a payment by the maker.—Rhodes v. Guh- 
man, Mo., 137 S. W. 88. 





20. Brokers—Effecting Sale-—When property 
has been listed for sale with a number of real 
estate agents, the one who brings the seller and 
purchaser together and induces them to enter 
into the contract is the one who earns the com- 


mission, regardless of who first introduced the 
seller and purchaser.—Kice v. Dugan, Ky., 137 
Ss. W. 240. 


21. Carriers—Assumption of Risk.—Passenger 
on train not adapted to passenger service held 
to assume risk of injury from accident inci- 
dent to such train, equipped and operated in 
the usual way.—Lawrence y. Kaul Lumber Co., 
Ala., 55 So. 111. 

22. Drunken Passenger.—A passenger con- 
ductor held required to keep a vigilant super- 
vision Over a drunken and quarrelsome passen- 
ger to prevent him from injuring or annoying 
fellow passengers, or to eject him.—Kline v. 
Milwaukee Electric Ry. & Light Co., Wis., 131 
N. W. 427. 

23.——Holding Train.—A railway company 
held under no duty to hold a train at a way 
station to allow a person who had gone on it to 
confer with a passenger time to alight.—Fox 
v. Minneapolis & St. L. Ry. Co., Minn., 131 N. W. 


374. 





24.——_-Negligence Inferred.—To leave the 
doors of a vestibule on a railroad car open 
when the cars are in motion justifies an infer- 
ence of negligence.—Kearney v. Oregon R. & 
Nav. Co., 115 Pac. 583. 

25.—Res Ipsa Loquitur.—A shipper may by 
proof of the nature of the accident establish a 
prima facie case of negligence. 3rewster v. 





New York Cent. & H. R. R. Co., 129 N. Y. Supp. 


2 
obs. 


26. Charities—Public Purpose.—A charitable 


trust requires that its beneficiaries shall be an 
uncertain body or class and that its purposes 
Shall be public.—Moseley vy. Smiley, Ala., 55 So. 


143. 


27. Chattel Mortgages—Crops to be Grown.— 
A mortgagor of crops to be grown must have an 


estate in the lands at the time of the execution 
of the mortgage.—McNeill y. Henderson & Hill, 
Ala., 55 So. 269. 

28 —Crops to be Grown.—A mortgage on an 
unplanted crop of cotton held superior to the 
landiord’s lien for rent, where the landlord 
never had actual or constructive possession of 
the cotton.—Mutual Warehouse Co. v. Hamilton, 


116. 


29. Contracts—Action 


Ala., 55 So. 
for Breach.—In an ac- 
tion for breach of contract of employment, a 
general averment that plaintiff had performed 
all conditions precedent held sufficient.—Com- 
stock v. J. R. Droney Lumber Co., W. Va., 71 S. 
E. 255. 

30.—Compliance with Conditions.—Where a 
building contract provides that no extra charges 


Shall be made unless upon an order in writing, 
there can be no enforceable charge unless the 
order has first been made.—Piper vy. Murray, 
Mont., 115 Pac. 669. 

31.——Law of Place.—Where a contract of 


fuaranty was made in New York, it was to be 





construed according to the law of that state 
most favorably to the guarantee, though sub- 
ject to the rule that, when the meaning is as- 
certained, the guarantor’s liability is strictissimi 
juris.—In re Merrill & Baker, C. C. A., 186 Fed. 
312. 

32. Modification by Parol.—An_ executory 
contract under seal may not be modified by pa- 
rol so as to interpose a new element or add new 
terms.—Becker vy. Becker, Ill., 95 N. E. 70. 
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Purchase of Land.—A promise by a 
judgment debtor to purchase the land under the 
judgment and allow an heir of the deceased 
debtor to pay the price and receive a convey- 
ance, held enforceable by coheirs on the death 
of the heirs.—Timmons v. Boyd, S. C., 71 8S. E 
298. 

34. Public Policy.—A provision in a laun- 
dry driver’s contract that he would not, while 
in complainant’s employ or within two years 
after leaving same, divert complainant’s cus- 
tomers, held not contrary to public policy.— 
Eureka Laundry Co. v. Long, Wis., 131 N. E. 
412. 

35. Tendering Performance.—Where one 
party to a contract has refused to perform his 
part, it is a breach of contract which relieves 
the other party of the necessity of tendering 
performance.—Czerney v. Haas, 129 N. Y. Supp. 
537. 

36. Constitutional Law—Impairment of Con- 
tract.—Where a city has legally granted an 
exclusive franchise to an electric :ight company 
for a term of years, and the grant has been 
accepted and acted on, it is an impairment of 
the obligation of the contract within the mean- 
ing of the federal Constitution for the city to 
enter into competition with the grantee during 








the term.—Monett Electric Light, Power & Ice 
Co. v. Incorporated City of Monett, Mo., Cc. C., 
186 Fed. 360. 

37. Coerporations—Accommodation Maker.— 


That notes executed by an officer of a corpora- 
tion in its name, were given for the accommo- 
dation of others interested therein held no de- 
fense to a suit on the notes by a holder in good 
faith before maturity.—National Bank of Com- 
merce in St. Louis v. Sancho Packing Co., C. C. 
A., 186 Fed. 

38. Charities—Corporation.—Note signed by 
president and treasurer of charitable corpora- 
tion held not to purport to bind the corporation 
without proof of thei! authority.—People’s Nat. 
Bank v. New England Home for Deaf Mutes, 
ete., Mass., 95 N. E. 17. 

39. Corporations—Partnership.—A corporation 
cannot enter into a partnership.—Williams  v. 
Johnson, Mass., 95 N. E. 90. 

40. Voting Power of Stock.—A person may 
not waive a constitutional or statutory provt- 
sion fixing the voting power of stock in cor- 
porations.—Brooks v. State, Del., 79 Atl. 790. 

41. Covenants—Counsel Fees.—A covenantee 
cannot, in an action for breach of a covenant 
of warranty, recover counsel fees expended in 
an unsuccessful defense of the suit, resulting in 
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evi. 








his eviction—Mengel Box Co. v. Ferguson, 
Tenn., 137 S. W. 101. 
42. Criminal Law—Conspiracy.—A_ criminal 


conspiracy may be proved by circumstantial evi- 
dence.—Osborne v. State, Miss., 55 So. 52. 

43. Former Prosecution.—A prosecution of 
a physician charged with prescribing intoxicat- 
ing liquors with intent to evade the license law 
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held not to bar a subsequent prosecution for 
prescribing liquor with intent to evade the 
prohibition law.—State y. Terry, La., 55 So. 15. 

44. Motive.—Satisfactory proof of motive 
held not necessary for conviction of murder.— 
People v. Barnes, N. Y., 95 N. E. 15. 

45. Damages—Medical Services to Minor.— 
That plaintiff, when injured and when he con- 
tracted for medical services, etc., was a minor, 
did not preclude him from recovering therefor 
from defendant.—National Fuel Co. v. Green, 
Colo., 115 Pac. 709. 

45, Death—Release by 
distributee of a decedent wrongfully killed, may 
compromise the administrator's cause of action 
for wrongful death with the wrongdoer, and 
execute a release binding on the administrator. 
—Kennedy v. Davis, Ala., 55 So. 104. 

47. Dedication—Platting and Selling Lots.— 
One who platted land and sold lots with refer- 
ence thereto held to have dedicated the streets 
shown on the plat to the public use.—City of 
Gadsden y. Strother, Ala., 55 So. 189. 

48. Platting Property.—A platting of prop- 
erty, followed by sale in pursuance thereof, 
constitutes an irrevocable dedication to the 
public of the streets and alleys on the plat.— 
Oliver v. Synhorst, Or., 115 Pac. 594. 

49. Deeds—lInconsistent Clauses.—Where two 
clauses in a deed are inconsistent and irrecon- 
cilable with each other, the latter clause must 
give way to the former.—Head v. Hunnicutt, 
Ala., 55 So. 161. 

50. Insanity of Grantor.—On an issue of a 
grantor’s insanity, the burden is on the party 
attacking the conveyance to show incapacity at 
the time of the conveyance other than by proof 
of prior insanity, unless permangnt in its na- 
ture.—Pritchard vy. Fowler, Ala., 55 So. 147. 

51. Rule in Shelley’s Case.—A deed, with 
a provision in the granting clause for its being 
in effect only for the life of the grantor, and 
then going back to her heirs, held not to con- 
vey a fee-simple title to the grantee, under the 
rule in Shelley’s Case, but only an estate for the 
life of the grantor.—Smith vy. Tucker, Ill, 95 N. 
E. 45. 

52. Divoree—Custody of Children.—Where a 
wife is entitled to a divorce for the husband's 
adultery, she has an absolute right to the cus- 
tody of the children, unless their welfare re- 
quires a different disposition.—McNeir v. Mc- 
Neir, 129 N. Y. Supp. 481. 

53. Drunkenness Cured.—Although a hus- 
band overcame his habit of drunkenness after 
his wife had sued him for divorce, held, that 
she was nevertheless entitled to a decree for 
his previous drunkenness.—Tarrant v. Tarrant, 
Mo., 137 S. W. 56. 

54. Temporary Alimony.—Power of _ the 
court to modify an order granting temporary 
alimony not confined to cases where there has 
been a change in the condition of the parties 
since the granting of the order.—Jennison v. 
Jennison, Ga., 71 S. E. 244. 

55. Ejeetment—Burden on Plaintiff.—To main- 
tain an action involving the title to land, plain- 
tiff must have title at the commencement of 
the action, as well as at trial.—Brown v. Hutchi- 
son, N. C., 71 S. E. 302. 

56. Ouster of Possession.—Unless a better 
title is shown by defendant in ejectment, plain- 
tiff's possession at the time of ouster is suffi- 
cient to entitle him to recovery.—Gallagher v. 
Kelliher, Or., 115 Pac. 596. 

57. Executors and Administrators—Foreign 
Consul.—The duty, and, by comity, the author- 





Heir.—A sole heir and 


























ity, of a consul to receive and care for the per- 
sonal estate of citizens of his own country, who 
may die within his consulate, and to protect the 
estate from spoliation, is recognized by all civil- 





ized nations.—Carpigiani y. Hall. Ala., 55 So, 
248. 

58.——Suit in Ejectment.—A personal repre- 
sentative may maintain ejectment to recover 
land of decedent.—Wilson v. Kirk land, Ala., 55 
So. 174 

59. Exemptions— Statutory Construction,— 
Exemption laws must be construed with refer- 
ence to the condition existing at the date of 


tynella Mill & Mercantile Co. v. Se- 
gura (La.) 55 So.2 

60. Evidence—Opinions of Experts —Opinions 
of experts as to the qantity of timber left 
standing on the land on defendant’s termin- 
ating plaintiff's contract held not entitled to as 








much weight as evidence of other witnesses 
founded on actual measurement.—Comstock vy. 
J. R. Droney Lumber Co., W. Va., 71 S. E 
Ba 
255 

61. Photograph.—A photographie copy of 


an instrument which cannot be produced in 
court is admissible on weer AE proof of 
the accuracy of the photograph.—Stitzel v. Mil- 
ler, IIL, 95 N. E. 53. 

62. Res Gestae.—A statement by a fellow 
servant that a piece of steel by which plaintiff 
was injured flew from a cleaver, made imme- 
diately after the injury, held admissible as res 
gestae.—Allen vy. Cincinnati, N. O. & T. P. Ry. 
Co., Ky., 187 S. W. 230. 

63. Writings for 











Comparison.—The genu- 
ineness of a signature cannot be proved by 
comparison with other admittedly genuine sig- 
natures not admissible in evidence for other 
purposes or not already a part of the record.— 
Stitze]l v. Miller, Ill., 95 N. E. 53. 

64. False Pretenses—Definition.—A false pre- 
tense itself is a fraudulent representation of an 
existing fact or past event by one who knows 
it not to be true.—Parker v. State, Ark., 137 S. 
W. 283. 

65. Fraud—Joint Liability.—Where parties 
jointly participated in a fraud perpetrated on 
plaintiff in selling him a common horse for an 
imported Percheron stallion, each was _ liable 
for the damages sustained thereby .—Brucker v., 





Kairn, Neb., 131 N. W. 
66. Reliance on Representations.—Repre- 
sentations, known to be false, that certain 


events will be brought about, intended to create 
the belief of an intent to bring them about, and 
to be relied on, may be the basis of an action 
for deceit.—McElrath v. Electric Inv. Co., Minn., 
131 N. W. 380 

67. Frauds, Statute Of—Contract for Deed.— 
A contract for sale of land, to satisfy the stat- 
ute of frauds, must describe the land with such 


certainty that it can be identified without re- 
sort to oral evidence.—Shannon v. Wisdom, 
Ala., 55 So. 102. 

68. Past Performance.—The payment of 





the price or rendition of services is not as @ 
general rule such part performance of a parol 
agreement as will take it out of the statute of 
frauds.—Cordano v. Ferretti, Cal., 115 Pac. 657. 

69. Contract for Deed.—A contract to fur- 
nish a deed to land owned by a third person held 
not enforceable unless in writing.—Robertson V. 
Talley, Kan., 115 Pac. 640. 

70. Fraudulent Conveyances—Intent.—It is 
the intent and purpose with which the grantor 
acts which renders the conveyance fraudulent, 
and this must be determined by the —_ of 
each particular case.—Hatfield vy. Cline, Ky., 137 
S. W. 212. 

71. Homestead—Cessation of Right.—Wherea 
debtor had a homestead when committed to an 
insane asylum, that his wife died and his chil- 
dren married did not terminate the exemption. 
Eastern Kentucky Asylum for the Insane V. 
Cottle, Ky., 187 S. W. 235. 

72. Time to Claim.—A mortgage debtor, or 
his assigns, may claim a homestead exemption 
of $2,000 at any time before the proceeds of the 
judicial sale are paid out or distributed.—Ab- 
bott v. Heald, La., 55 So. 2 

73. Husband and Wife—Agency of Wife.— 
The implied authority to bind the husband for 
purchases made by a wife applies only to neces- 
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rartz ov. Cohn, 129 N. Y. Supp. 
464. 





74.——Antenuptial Contract.—A wife held en- 
titled to waive by parol a covenant in an ante- 
nuptial contract requiring the husband to keep 
his life insured for her benefit.—Becker  v. 
Becker, IIL, 95 N. E. 70 

75 -Prosecution for Abandonment.—That 
the marriage was to escape from confinement on 
a charge of bastardy held no defense to a prose- 
ecution of a husband for abandoning his wife.4— 
Bostic v. State, Ala., 55 So. 260. 

76. Indemnity—Contract.—An owner tontract- 
ing for the construction of a building held au- 
thorized to provide that the contrastor shall 
hold him harmless on account of injury to 
third persons or property.—Bankers’ Surety 
Co. v. Jefferson Realty Co., Ky., 137 S. W. 224. 

77. Indictment and Information—Bill of Par- 
ticulars.—Wnhere language used in an indict- 
ment was such that defendants might be sur- 
prised by the production of evidence at the trial, 
their remedy was by an application for a bill 
of particulars before trial.—Rimmerman Vv. 
United States, G. Cc. A., 186 Fed. 307. 

78. Pleading.—The same nicety is not re- 
quired in charging minor offenses as in charg- 
ing common-law felonies.—State v. Hogle,.Mo., 
37 S. W. 21. 

79. Insurance—Regulation.—Under the police 
power, a state can regulate insurance and pro- 
vide the kind of contracts which may be made. 
—General Accident, Fire & Life Assur. Co, v. 
Walker, Miss., 55 So. 51. 
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80. Waiver of By-Laws.—By-laws provid- 
ing for notice of a death claim within a speci- 
fied time are for the benefit of the insurer and 
may be waived.—United Commercial Travelers 


of America v. Sain, C. C. A., 186 Fed. 271. 

81. Judgment—Cause of Action.—One suing 
for a personal injury on the theorv that he was 
a stranger to defendant cannot recover on proof 
that he was servant of defendant.—Southern 
Ry. Co. v. Cooper, Ala., 55 So. 211. 

82. Court of Limited Jurisdiction.—While 
the probate court is limited jurisdiction, its 
judgments within the scope of that jurisdiction 
are as conclusive as those of other courts of 
record of general jurisdiction.—In re Ford, Mo., 

37 S. W. 32 

83. Evidence to Sustain.—Where plaintiff 
sued his master alone alleging negligence of 
the master and of a fellow servant for which 
the master was liable, proof of the negligence 
of either was sufficient to sustain a recovery. 
—-National Fuel Co. v. Green, Colo., 115 Pac. 
709. 

84. Finality.—A judgment to be final must 
dispose of all the issues presented by the plead- 
ings.—Rhodes v. Guhman, Mo., 137 8. W. 88. 

85. Jurisdiction—A ppearance. —Appearance in 
the probate court will not confer jurisdiction 
if the court has not jurisdiction of the subject- 
matter.—In re Ford, Mo., 137 S. W. 

86.——Subject-Matter.—A husband “sued for 
annulment of marriage can deny the court's 
jurisdiction of the res, though he has appeared 
generally and answered.—Reid v. Reid, 129 N. 
Y. Supp. 529. 

87. Landlord and Tenant—Measure of Dam- 
ages.—Where a landlord failed to fence a tract 
leased for peanut culture as agreed in time 
to enable the crop to be planted, the tenant’s 
measure of damages was the market value of 
the peanuts that would have been raised, less 
the cost of cultivating and marketing the crop. 
—Cockrell v. Ellison, Tex., 137 S. W. 150. 

88. Repair of emestnehowlin the absence 
of agreement, held, there is no duty of the 
landlord to keep the demised premises repaired. 
Garcewich v. Ascherman, 129 N. Y. Supp. 418. 

89. Repair of Premises.—Benefit and bur- 
den of landlord’s covenant to keep premises in 
repair prior to the breach runs with the term. 
—Chambers v. Lindsey, Ala., 55 So. 150. 

90. Limitation of Actions-——Administration of 
Estates.—That the administrator promised to 
look after a claim would not prevent its being 
barred by limitations.—Gordon-Tiger Mining & 
Reduction Co. v. Loomer, Colo., 115 Pac. 717. 

91. Master and Servant—Defective Appliances. 
—A charge that a master was negligent in fail- 
ing to provide proper safety appliances held 




















sustained by proof that the appliances furnished 

were in such disrepair as to be useless.—Na- 

tional Fuel Co. v. Green, Colo., 115 Pac. 709. 
92 Directions by Master.—A master di- 


naman an employee to do certain work in an 
unsafe way when there is a safe way is liable 
for an injury, in case the servant follows the 
directions, and is ignorant of the danger.—Lew- 
is v. Koller & Smith, C. C., 186 Fed. 403. 

93. Direction by Master.—An improvident 
order of a vice principal to a servant held a 
breach of duty for which an action lies for re- 
sulting injury to the servant.—Schlavick v. 
Friedman-Shelby Shée Co., Mo., 137 S. W. 79. 


94, Frightening Horses.—A railroad com- 
pany held not liable for injuries caused ky 
frightening a team used by grading laborers 
by the usual and necessary emission of steam. 
= Mernae v. Chicago, B. & Q. R. Co., Mo., 137 
Ss. Fs 














95. Right to Discharge.—Performance of 
an executory working contract may be -termin- 
ated by employer subject to liability for com- 
pensation and damages.—Comstock v. J. R. 
Droney Lumber Co., W. Va., 71 8S. E. 255. 


96. Safe Place to Work.—A coal miner di- 
rected to work in a certain room held not bound 
to sound the roof to ascertain whether it was 
loose.—Allen v. Bear Creek Coal Co., Mont., 115 
Pac. 673 

97. Wrongful Discharge.—A servant dis- 
charged before expiration of his term, who 
brings suit for breach of contract, which is not 
tried until the term expires, may recover his 
wages, less what he could have earned. — 
herty v. Schipper & Block, IIll., 95 N. E. 74 

98. Mechanics’ Leene—Materialmen.—Where 
contracts were void because plans and specifica- 
tions were not signed or filed, materialmen were 
entitled to a lien without regard to the con- 
tract price or the balance thereof in the owner’s 
hands.—Coghlan vy. Quartararo, Cal., 115 Pac. 
664. 

99. Mortgages—Absence of Indebtedness.—A 
deed cannot be construed to be a mortgage, 
where there was no debt due from the grantor 
to the grantee to be secured by the instru- 
ment.—Nelsin v. Wadsworth, Ala., 55 So. 120. 

100. Attestation.— Where a mortgage was 
not required to be attested when executed, its 
subsequent attestation by a justice’s signature 
would not affect its validity.—Wilson v. Kirk- 
land, Ala., 55 So. 174 

01. Foreclosure.—The sale of land undera 
detree of foreclosure is a sale of every interest 
in the land belonging to any party to the suit, 
and discharges the land from every lien of such 
party. All are merged in the certificate of pur- 
chase, and subsequent judgments do not become 
a lien on the property.—Heinroth v. Frost, IIL, 
95 N. 

102. Power of Sale.—-One having the right 
to exercise the power of sale in a mortgage 
must observe the utmost good faith towards 
the mortgagor or the owner of the premises.— 
Hedlin v. Lee, N. D., 131 N. W. 390. 

103. Municipal Corporations—Civil Service. 
—Where the determination of the civil service 
commissioners in rating candidates in contest- 
ed examinations is not palpably illegal, the 
court should not intervene.—Darling v. Maguire, 
129 N. Y. Supp. 385. 

104. Licenses.—A license fee or charge may 
be imposed by a city in such an amount as is 
reasonably necessary for the nae gee of regu- 
lating the business.—John Rapp & Son v. Kiel, 
Cal., 115 Pac. 651. 

105. Official Statements.—Official statement 
of city engineer that local improvements were 
completed in time held subject to refutation by 
competent evidence.—Probert v. Girard Inv. Co., 
Mo., 137 S. W. 41. 

106. Ordinances.—City ordinances are td be 
governed by:the same rules of interpretation as 
apply to legislative enactments.—Holman _ v. 
City of Macon, Mo., 137 S. W. 16. 

107. Surety on Bond.—Sureties upon the 
bond of a municipal office holder are not dis- 
charged because of the negligence of other 
officers of the municipality in not discovering 
the defalcations of the principal. = of New- 
buryport v. Davis, Mass., 95 N. E. 110. 
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108. Tax Bills.—While an action to enforce 
the lien of tax bills for paving is pending, if 
the owner of such property transfer it, the 
transferee is bound by the judgment.—-Parker- 
Washington Co. v. Clinton, Mo., 137 S. W. 28. 


109. Validity of Ordinance.—An otherwise 
valid ordinance cannot be impeached in court 
by evidence that the councilmen were misled by 
misrepresentations to them.—Crampton vy. City 
of Montgomery, Ala., 55 So. 122 


110. Navigable Waters—Boundary of Land. 
—The owner of lands bordering on a navigable 
stream and who owns the bed of the stream 
may convey the shore and bank to one grantee 
and the bed to another.—Kelley v. Salvas, Wis., 
131 N. W. 436. 

111. Negligence—Manufacturer.—A car manu- 
facturer, manufacturing and delivering a de- 
fective car to a railroad company, held liable 
for injuries received in consequence thereof by 
an employee of the company.—Pullman Co. v. 
Ward, Ky., 137 S. W. 233. 

112. Notice—Registration of Conveyance.— 
Actual notice is equivalent to the constructive 
notice afforded by the registration of a con- 
veyance.—Gamble v. Black Warrior Coal Co., 


113. Noevation—Release as Defense.—That 
plaintiff released his claim against defendant 
and accepted in lieu thereof a third person's 
promise to pay shows a good defense.—Wallace 
v. Myrick, Ala., 55 So. 25 


114. Nuisance—Wronegful Use of Premises,— 
Private nuisances are ordinarily considered as 
injuries to property rights by wrongful, unrea- 
sonable, and unlawful use of premises, so as to 
interfere with the enjoyment of another's 
premises.—McCluskey vy. Wile, 129 N. Y. Supp. 
455. 





























115. Wrongful Use of Property.—Where 
land is used for manufacturing purposes, the 
maxim, “Utere tuo ut alienum non laedas,” ap- 
plies.—Vautier v. Atlantic Refining Co., Pa., 79 
Atl. 814. 


116. Parent and Child—<Action by Parent.— 
A judgment in federal court for an infant for 
personal injuries held not to bar a recovery by 
his father for the loss of the infant’: s services. 

-Pullman Co. v. Ward, Ky., 137 S. 233 

117. Physicians and Surgeons—[Evidence.— 
In a prosecution of a physician for practicing 
without a_ license, evidence of advertisements 
by defendant were admissible.-—Germany vy. 
State, Tex., 137 S. W. 130 

118. Pleading—Necessary Parties.—Where, in 
an action to restrain the diversion of waters of 
a river by an irrigation system, defendant 
pleaded that the system was owned by a firm 
of which he was a member, the other members 
of the firm, though nonresidents, were neces- 
sary parties.—Bigegs vy. Lee, Tex., 137 S. W. 138 

119. Quo Warrante—Public Wrong.—The 
remedy by information in the nature of quo 
warranto held properly invoked only when a 
wrong has been done to the public.—Brooks v. 
State, Del., 79 Ati. 790. 

120.——Vacating Charter.—If a corporation is 
organized for fraudulent or unlawful purposes, 
quo warranto is an appropriate remedy for va- 
cating its charter.—State v. Citizen's Light & 
Power Co., Ala., 55 So. 193. 

121. Railroads—Child Near Track.—It is neg- 
ligence for an engineer, when not prevented by 
his duties and the situation permits a view, to 
fail to see a child of irresponsible age walking 
dangerously near the track.—Dempsey vy. Nor- 
folk & W. Ry. Co., W. Va., 71 S. E. 284 

122..——Contributory Negligence.—One at- 
tempting to cross a railroad track beneath or 
between cars held a trespasser whether adult 
or child.—Southern Ry. Co. v. Bennefield, <Ala., 
55 So. 252. : 

123. ril—Where the operator 
of an engine was culpably negligent in omitting 
to conserve the safety of a person on the 
track after the discovery of his peril, the neg- 
ligence was actionable, though the person on 


























the track was also negli Co. 
v. Cooper, Ala., 55 So. 211. 
124.——Ordinary Cz of due 





eare does not require trainmen to look under 
stationary freight cars on a switch before mov- 





ing them.—Hammers vy. Colorado Southern, N. 
oO. & P. R. Co., La., 55 So. 4. 


125.——Presumption.—One approaching a 
railroad crossing held entitled to rely on per- 
formance of duty by a ao company.—Moore 
v. Wabash R. Co., Mo., 137 S. W. 5. 


126. Religious Societies—Church Congrega- 
tion.—Where a religious congregation holding 
property is but a subordinate member of a gen- 
eral church organization having supreme judi- 
tial courts, a determination by the latter of a 
question of discipline, faith, or ecclesiastical 
rules is conclusive on the civil courts.—Harris 
v. Cosby, Ala., 55 So. 231 

127. Removal of Causes—Eminent Domain.— 
A federal court is without jurisdiction of pro- 
ceedings for condemnation of land under a 
state statute so long as they are in the nature 
of an inquest and do not assume the character 
of a c.vil action—Kaw Valley Drainage Dist. 
of Wyandotte County, Kan. v. Metropolitan 
Water Co., C. C. A., 186 Fed. 315. 


128. Replevin—Prior Demand.—Where defen- 
dant’s possession is wrongful, no demand for 
the property is necessary before bringing claim 
and delivery therefor—Brown v. Truax, Or., 
115 Pac. 597. 

129. Sales—Implied Warranty.—A manufac- 
turer, who sells cloth with knowledge that it 
is to be used in making clothes, impliedly war- 
rants its availability therefor.—Rhodesia Mfg. 
Co. v. Tombacher, 129 N. Y. Supp. 420. 

130.——Option.—An agreement for the use of 
money held a sufficient consideration for an op- 
tion to — s estern Union Telegraph Co. 
v. Williams, Tex., 137 S. W. 148. 


PN eS RIM a sale under execu- 
tory contract of a machine on breach of war- 
ranty, the buyer may elect to return or retain 
the machine and recoup the damages.—lInter- 
national Filter Co. v. Caney Ice & Cold Storage 
Co., Kan., 115 Pac. 635. 








32. Specific Performance—Contract to Pur- 
chase.—A contract to purchase will be specifi- 
cally performed, where the purchaser could en- 
force performance against the vendor.—Kipp v. 
Laun, Wis., 131 N. W. 418. 


133.——Right of Action.—Where a vendor 
sells land to be paid for in installments and 
repudiates his contract, the vendee may have 
immediate specific performance.—Miller - v. 
Jones, W. Va., 71 S. E. 248. 


134. States—Prerogative.—The state does not 
succeed as sovereign to all the prerogatives of 
the British Crown, among others the right to 
a preference for debts due it over other cred- 
itors.—Central Trust Co. of New York v. Third 
Ave. R. Ca. C. C A. 16 Fed.. 291%. 

135. ial Operation.— 
The Legislature may not make an act commit- 
ted in a foreign state or country a felony in 
Illinois merely because the offender mav be 
found and apprehended in Illinois.—People v. 
Price, Ill., 95 N. E. 68. 

136. Street Railroads—Contributory Negli- 
gzence.—One running in front of a street car, 
because he saw it was so near he could not oth- 
erwise pass in front of it, held guilty of con- 
tributory negligence: he having slipped and fall- 
en, and been struck by the car.—V andenbout 
v. Rochester Ry. Co., N. Y.,-95 N. E. 5. 

137. VYenancy in Common—Right of Way.— 
A right of way vested in a number of property 
owners held to make them tenants in common 
of such a way.—dAiles v. Hallam, W. Va., 71 
S. E. 273. 

38. Vendor and Purchaser—Constructive No- 
tice.—A recorded deed, describing™land by block 
number, held sufficient to charge with notice a 
subsequent purchaser under a deed bounding 
the land bv streets.—Wilkerson v. Ward, Tex., 
S. W. 158. 
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139. Wills—Construction.—The law favors 
vested rather than contingent estates in con- 
struing wills.—Washer's Ex’r. v. Washer’s 


Ex’rs., Ky., 187 S. W. 227. 

140. Renunciation of Devise.—A renuncia- 
tion of a devise burdened with Onerous exac- 
tions held to prevent the gift from ever taking 
effect.—Bradford v. Leake, Tenn., 137 S. W. 96. 
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Many subscribers, in fact, nearly all subscribers to the 
Central Law Journal, keep the bound volumes. 

These subscribers have been demanding for several years, 
a digest to the volumes since Volume 55. 

So much valuable matter is contained in these volumes 
that subscribers become impatient when unable to find certain 
articles or annotations that they wish to find. 

Not a few of our subscribers have said that with a good 
digest, the last eighteen volumes of the Central Law Journal 
are more suggestive and helpful on unusual or difficult ques- 
tions than any other set of books on their shelves. : 
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